Today’s webinar will begin shortly.
We are waiting for attendees to log on.
Presented by:

Carlton C. Pilger
Phone: (404) 240-4141
Email: cpilger@fisherphillips.com
Please remember, employment and benefits law compliance depends on multiple
factors – particularly those unique to each employer’s circumstances. Numerous laws,
regulations, interpretations, administrative rulings, court decisions, and other authorities
must be specifically evaluated in applying the topics covered by this webinar. The
webinar is intended for general-information purposes only. It is not a comprehensive or
all-inclusive explanation of the topics or concepts covered by the webinar.
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Agenda – Employee Benefits
Administration During Leave Absence
• Leaves of absence: Laws that govern

• Plan documents and leave policies
• Premium Payment Issues During Leave

• Cafeteria and other account-based plan concerns
• COBRA issues stemming from leaves of absence

• COVID-19 Administrative Issues
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Leaves of Absence:
Laws that Govern
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Leaves of Absence: Laws that Govern

• Several laws protect employees who take a leave of absence
▪ Family and Medical Leave Act (FMLA)
▪ Uniformed Services Employment and Reemployment Rights Act (USERRA)
▪ Americans with Disabilities Act (ADA)
▪ Pregnancy Discrimination Act (PDA)
▪ State Laws and Workers’ Compensation Laws

• Some of these laws may require continuation of certain employee
benefits
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Basics of FMLA Leave
• Who is eligible for FMLA leave?
▪ Employer with 50 or more employees within 75-mile radius
▪ Employee must have worked for employer for at least 12 months
▪ Employee must have worked at least 1,250 hours in 12 months prior to leave

• Eligible employees are entitled to 12 weeks (unpaid) leave in an employerdesignated 12-month period for an eligible reason for leave
▪ Serious health condition of the employee or the employee’s spouse, child or parent;
▪ Birth or adoption of employee’s child; or
▪ Qualifying military-related exigency

• Eligible employees are entitled to 26 weeks leave to care for seriously ill military
member (employee must be the spouse, child, parent or next of kin of the
covered service member)
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Basics of FMLA Leave

• FMLA Leave is Unpaid
▪ Employer may require, or employee may elect, to substitute available paid
leave for unpaid leave (e.g., PTO, vacation, sick)

• Notice of Need for Leave
▪ Employee does not need to say “FMLA” for the leave to be covered
▪ Generally 30 days’ notice (can be oral notice)
▪ Comply with company’s general rules for notice
▪ Often runs concurrently with other leaves (e.g., workers’ compensation or
STD)
www.fisherphillips.com

Benefits Continuation under FMLA
• Employer must maintain group health insurance coverage (including family coverage) for an
employee on FMLA leave on same terms as if employee continued to work
▪ Employee on FMLA leave may choose not to continue group health plan coverage during FMLA leave,
but employer must reinstate employee to plan upon return to work on the same terms and conditions
as prior to the leave without any waiting period
o If coverage lapses due to non-payment, employee remains entitled to resume coverage when employee
returns to work

• Must allow employees to change coverage during open enrollment or due to other status
changes during FMLA leave (e.g., divorce or marriage)
• Should provide all regular notices, mailings and information relating to group health plan as
otherwise given to active employees
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Benefits Continuation under FMLA
• Employer is not required to maintain non-group health benefits
while employee is on FMLA leave
• If employee wishes to continue life insurance, disability insurance, or
other types of benefits, employer must follow established policies or
practices for continuing such benefits for other instances of leave
(paid or unpaid, as appropriate)
• If employer has no established policy, employee and employer
should agree to terms prior to FMLA leave (e.g., prepayment, pay-asyou-go, or catch-up payments)
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Benefits Continuation under FMLA
What benefits are covered?
• Not limited to Major Medical – FMLA
“group health plans” could include:
▪ medical or health insurance plan
(including a self-insured plan such as a
health reimbursement arrangement
(HRA));
▪ dental plan;
▪ vision plan;
▪ prescription drug plan;
▪ health flexible spending arrangement
(health FSA); and

What Benefits Are Excluded?
• FMLA does not cover plans that do not
provide health care or certain voluntary
plans:
▪ group term life insurance plan;
▪ accidental death and dismemberment
(AD&D) plan;
▪ disability insurance plan;
▪ dependent care assistance program (DCAP);
and
▪ individual health insurance policies that
generally meet ERISA voluntary plan
exception

▪ employee assistance plan (EAP), if it
provides medical care.

• No guidance on how FMLA applies to
HSAs
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FMLA – Benefits Continuation
Flexible Spending Accounts
• “Uniform Coverage Rule” – if an employee’s coverage is continued during FMLA leave, the
full amount of the elected coverage (less any reimbursements) must be available to the
employee at all times
• If an FSA participant revokes coverage (or chooses the pay-as-you-go option and then fails
to pay a required contribution), what is the coverage level upon return from FMLA leave?
1.
2.

Prorated coverage based on the missed contributions; or
Reinstatement of the original coverage level that was in effect when the leave began
(provided employee pays missed contributions)

• FSAs may offer “carryovers” of unused balances of up to $500 remaining at the end of a
plan year, to be used for qualified medical expenses incurred in subsequent plan years
(exception to the “no-deferred-compensation” rule)
▪ Neither the IRS nor DOL have directly addressed how FMLA leave affects carryovers; presume
that it also continues (if employee opts to continue coverage on leave) and is reinstated (if
employee revokes coverage while on leave) just as any other health coverage
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FMLA – Benefits Continuation
Cafeteria Plans
• Upon returning from FMLA leave, employees have a right to be reinstated in group health
plan coverage on the same terms as before the FMLA leave, subject to any changes in
benefit levels, if such coverage terminated during the leave (either by revocation or due
to nonpayment of premiums)
• Employers cannot treat employees on FMLA leave less favorably than employees on other
forms of leave, for example:
▪ Employers are not required to continue to provide flex credits that were being used by an
employee to pay for non-health coverage (such as life or disability), unless provided to
employees on other forms of leave
▪ Employers may require employees taking paid FMLA leave to continue benefits during leave,
but only if required during comparable non-FMLA paid leave (and employer allows employee
to discontinue contributions)
▪ Employers may mandate reinstatement of coverage upon return from FMLA leave, but only if
also required upon return from non-FMLA leave
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FMLA – Benefits Continuation
• Employer’s obligation to provide medical benefits ends if:
▪ Employee informs employer of intent not to return to work at the end of the leave
period
▪ Employee fails to return to work when FMLA leave is exhausted
o Employer can recover premiums if paid to maintain health insurance coverage for an
employee who fails to return to work from FMLA leave – but should be careful to comply
with wage and hour laws in deducting advanced premiums from employee pay

▪ Employee’s premium payment is > 30 days late (and employer has given written notice
at least 15 days in advance advising that coverage will cease if payment is not received)
o Coverage may be dropped if payment is more than 30 days late, but employer must give 15
days advance notice that coverage will terminate
– Example: Premium due May 1 and employer gives notice by May 15 that coverage will cease on
May 31 unless premium is received by that date. If notice is not provided until May 20, coverage
must last until June 4
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FMLA – When to Offer COBRA
• Employee should be offered COBRA if:
▪ Protected leave/benefits continuation is exhausted
o When an employee is on an extended leave of absence after FMLA (e.g. ADA leave), most plans provide
that coverage ceases because employee is not actively at work. Employer should offer COBRA at that
point – carriers could deny claims if employee retained coverage longer than plan allows
o ACA Considerations
– If employer uses the lookback measurement method for determining full-time, eligible status under the ACA, then
employees’ coverage may need to continue after exhaustion of protected leave (employer may be obligated to
continue coverage until end of stability period)

▪ When the employee is terminated from employment (unless termination occurs during FMLA
and the employee had elected to drop coverage or was cancelled for non-payment of premium)

No good deed goes unpunished when it comes to extended leaves! Do not be afraid to
terminate coverage when eligibility ends under policy (including stop loss coverage)
• Failure to offer COBRA timely can negate carrier’s obligation for claims and stop loss
protection
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USERRA – The Basics
• USERRA protects employees and applicants in the uniformed services who are called to
service
▪ “Uniformed services” includes the Army, Navy, Marine Corps, Air Force, Coast Guard, and Public Health
Service commissioned corps, as well as the reserve components of each of these services (includes trainings)
▪ “Service” includes voluntary/involuntary, active duty, training, fitness for duty exams, funeral honors

• Employers are required to provide up to 5 years of unpaid leave (cumulative)
▪ Extensions are available under certain circumstances (e.g. initial enlistments lasting more than 5 years)
▪ Employee may use accrued paid leave, but employer cannot require

• Employees returning to work are to be:
▪ Promptly reemployed
▪ Reinstated with all rights and benefits that they would have earned without the break in employment
▪ Protected from discrimination

• Can’t discharge employee after return unless “for cause” if leave is > 30 days
▪ On leave for 30 days or less  No special protection
▪ On leave > 30 but < 181 days  protection for 6 months
▪ On leave > 180 days  protection for 1 year
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USERRA – Benefits Continuation
• Employee has the right to elect to continue his/her health plan coverage for himself/herself and for
any covered dependents for a limited time
▪ “Health plan” is broadly defined and includes major medical plans, as well as health FSAs, HRAs, dental,
vision, etc.
▪ Employer must have reasonable election procedures

• Employer must continue health benefits up to 24 months for military leave
▪ If leave is < 30 days, employee is only responsible for his/her normal premiums
▪ If leave is > 30 days, employee may be required to pay up to 102% of premiums (like COBRA)

• For retirement plans, employees must be
▪ credited with years of service while on military leave
▪ Allowed, upon reemployment, to make up the elective deferrals and after-tax contributions that they
could have made if their uniformed service had not intervened (ER must also make-up any corresponding
matching or profit-sharing contributions)

• Upon reemployment, must restore the benefits the service member participated in at the time the
military leave began, and must offer any benefits that began during the military leave for which the
service member would have been eligible
• Cannot treat a reemployed member as having incurred a break in service while on leave
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ADA & PDA
• ADA requires covered employers:
▪ Not to discriminate against applicants or employees with a “disability”
o Physical or mental impairment that substantially limits one or more of the major life activities of such
individual
o A record of such an impairment
o Being regarded as having such an impairment

▪ To provide reasonable accommodation to applicants and employees with disabilities
o Leave may be a reasonable accommodation

• PDA prohibits employers from discriminating against employees who are
pregnant or that have pregnancy-related medical conditions
▪ a woman unable to work for pregnancy-related reasons is entitled to sick leave benefits on the
same basis as employees unable to work for other medical reasons
▪ an employee on maternity leave must be allowed to return to her job on the same basis as
other employees returning to work from sick or disability leave
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ADA & PDA
• ADA & PDA do not specifically require benefit continuation, but
disabled/pregnant employees must be treated no less favorably that nondisabled/non-pregnant employees
▪ Simply requires equal treatment; any difference in treatment must be based on a
bona fide non-discriminatory reason

• Leave under the ADA or PDA may also be taken concurrently with FMLA
leave
▪ Employer must provide leave under whichever law provides greater rights; thus all
FMLA-related protections must be afforded

• Takeaway: an employer may not discriminate on any protected basis in
granting leaves of absence, in continuing benefits, or in imposing
conditions on reinstatement from leave
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State Laws & Workers’ Compensation

• Don’t forget state laws
• Many states provide additional protections for employees taking leave for family,
medical, or safety-related reasons
• Many states also have “mini-FMLA” or “mini-COBRA” laws covering smaller employers
• Some state workers’ comp laws mandate health coverage during leave, but are
generally preempted by ERISA (but still, beware concurrent leaves and COBRA rights)
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Plan Documents and Leave
Policies
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Plan Documents and Leave Policies

• Plan documents and leave manuals or policy handbooks should clearly describe which
benefits will be continued during leave
• Documents should describe duration of benefits as well as terms and conditions that
apply during a leave of absence
▪ Describe COBRA rights
▪ Detail election change rules

• Documents and policies must be up-to-date and consistent
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Premium Payment Issues
During Leave
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Premium Payment Issues During Leave
• Most premium payment guidance centers on FMLA leave (i.e., no specific
guidance regarding premium payments during ADA leave)

• Prudent practices may depend on whether the leave is paid or unpaid
▪ If employee takes paid leave under FMLA, employer should deduct premiums as regularly
scheduled

• DOL and IRS have issued guidance addressing premium payments during unpaid
FMLA leave
• Employers should provide advance written notice to employees of payment terms
and conditions if they elect to continue coverage during leave
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Premium Payment Issues During Leave
• DOL Rule: Employer can require employee to pay for health
coverage while on unpaid FMLA leave:
▪ just as premiums would be paid if by normal payroll deduction;
▪ on same schedule that premiums would be paid under COBRA;
▪ in advance (i.e., prepayment) pursuant to a cafeteria plan at the employee’s option;
▪ according to employer’s existing rules for payment by employees on unpaid leave if those
rules don’t require prepayment (i.e., payment prior to the leave starting) of premiums
that will become due during unpaid FMLA leave, or the payment of premiums higher than
if employee had continued to work instead of taking leave; or
▪ any arrangement voluntarily agreed to by employer and employee
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Premium Payment Issues During Leave
IRS has own FMLA rules that apply when group health benefits provided
through a cafeteria plan
Employer has can:
1.
2.

Allow employee to drop coverage during FMLA (including health FSA coverage); or
Require that health coverage continue.

If an employer requires employee to continue coverage (or does not allow an
election to drop coverage), it must allow employee to discontinue payments
during the leave, but can recover advanced premium payments when employee
returns
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Premium Payment Issues During Leave
• An employee who continues coverage during unpaid FMLA leave under a cafeteria plan
may do so by:
1.

Prepaying Contributions – can elect to reduce final pre-leave paycheck or to otherwise make special
salary reduction contributions that will cover his/her share of contributions during leave
▪ Generally disallowed if leave spans two plan years as “no-deferred-compensation” rule prevents this (one
year’s contributions can’t pay for benefits in a later year); employer cannot require prepayment

2.

Pay-as-you-go – employee pays share of cost of coverage in installments during leave
▪ Can be paid after-tax or pre-tax to extent employee receives compensation while on leave

3.

Catch-up Contributions – upon return, employee makes special catch-up salary reduction
contributions
▪ May be sole option offered to employees on FMLA leave only if it is the sole option offered under other types
of unpaid leave
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Premium Payment Issues During Leave
• USERRA does not specify requirements for methods of paying for USERRA coverage, such as when
premium payments are due
▪ DOL guidance provides that “the payment obligation begins on the first day of the continuation
coverage,” health plan administrators “may develop reasonable procedures for payment, consistent with
the terms of the plan,” and “health plan administrators may adopt reasonable rules allowing cancellation
of coverage if timely payment is not made.”

• Employers will want to adopt reasonable rules regarding the time when the initial premium for
USERRA coverage must be paid
▪ Under COBRA, plans may require payment of the initial premium for continuation coverage to be made
within 45 days after the date of the COBRA election; employers may consider adopting a 45-day rule
similar to the COBRA initial premium payment period
▪ May want to include exceptions for situations in which compliance with the procedures is precluded by
military necessity or is otherwise impossible or unreasonable under the circumstances

• USERRA is silent as to whether the covered persons must be provided with notice of their
nonpayment and the opportunity to prevent the cancellation of their coverage
▪ COBRA doesn’t require such a notice of nonpayment or advance notice of termination for nonpayment
(but it does require 30-day grace period for late premium payments)
▪ However, COBRA-compliant procedures won't necessarily be deemed reasonable in all circumstances for
USERRA purposes
www.fisherphillips.com

Cafeteria and Other AccountBased Plan Concerns
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Cafeteria Plan & Other Account-Based
Plan Concerns

• Changes in status recognized by IRS allow cafeteria plan to allow
election changes
▪ Starting or returning from an unpaid leave of absence is a permissible
change in status

• 30-day safe harbor for leave of absence
▪ Plans should be drafted to limit election changes to unpaid leaves of at least 30 days
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Cafeteria Plan & Other AccountBased Plan Concerns

• Health Flexible Spending Account (HFSA)
▪ Unless employee revokes coverage, can reimburse eligible claims during
protected leave period
▪ Can continue contributions as noted previously
• FMLA rules require plan to permit revocation for unpaid leave unless catchup allowed (but employer then can require)
▪ Claims ineligible if election revoked
▪ Upon return, full election reinstated with or without catch-up
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Cafeteria Plan & Other AccountBased Plan Concerns

• Health Reimbursement Arrangement (HRA)
▪ Employee can continue to incur or have claims reimbursed during leave

• Health Savings Account (HSA)
▪ May discontinue during leave
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COBRA Issues Stemming from
Leave
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COBRA Issues Stemming from Leave
• Taking a leave of absence can be a COBRA qualifying event
▪ Reduction in hours; Does it cause loss of coverage?

▪ If loss of coverage within 18-month standard COBRA continuation period, qualifying event
and notice or rights and election notice required

• Qualifying event timing options
▪ Start of leave
▪ End of leave
▪ Start of leave but offer alternative coverage
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COBRA Issues Stemming from Leave
• Start of Leave is Qualifying Event
▪ Plan document and absence policies would state that regular plan coverage ends when
leave begins and maximum COBRA coverage period starts when leave starts
▪ Coordinate with any period for which employer pays premium (e.g., employer pays for
first three months during leave of absence)

• End of Leave is Qualifying Event
▪ Plan document and absence policies would state that regular plan coverage ends when
leave ends
▪ Insured plans should coordinate with carrier as many policies only permit extended nonCOBRA coverage for limited disability periods and not for leaves unrelated to disability
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COBRA Issues Stemming from Leave

• Start of Leave is Qualifying Event, but Offer Alternative Coverage
▪ Plan document and absence policies would state that regular plan coverage ends when
leave begins, and normal COBRA procedures would start
▪ However, employer can offer employee choice between COBRA and alternative coverage
during leave; employee loses COBRA rights after regular 60-day COBRA election period
▪ Insured plans should coordinate with carrier as policy might not approve non-COBRA
alternative coverage
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COVID-19:
Administrative Issues
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COVID-19: Administrative Issues
• Families First Coronavirus Relief Act (FFCRA)
▪ Included Emergency Paid Sick Leave (EPSL) and Extended FMLA Leave which both
mandated benefits continuation.

• Extended timeframes for benefits administrative matters
▪ COBRA deadlines (elections and premium payments extended)

▪ Claims submission deadlines extended
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Final Questions
Email: ubamember@fisherphillips.com

HRCI –
SHRM –
CARLTON C. PILGER
Of Counsel
Fisher Phillips
Email: cpilger@fisherphillips.com
Phone: (404) 240-4141
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Thank You
CARLTON C. PILGER
Of Counsel
Fisher Phillips
Email: cpilger@fisherphillips.com
Phone: (404) 240-4141
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